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RECENT CASES 627 

Municipal Corporations — Frightening Horses — Streets. — Stokes 
v. Sac City, 144 N. W. (Iowa) 639. — Defendant allowed a third party to 
exhibit within the limits of the public highway, an animal confined in a 
cage. Plaintiff's horse became frightened at the cage, ran away causing 
injuries to the plaintiff. Held, the city was liable in damages to the plain- 
tiff for the injuries caused by the horse becoming frightened at the ob- 
struction in the highway. 

By the weight of authority, objects within the limits of a highway 
naturally calculated to frighten horses of ordinary gentleness may consti- 
tute such deficiencies in the way as to render the town liable, even though 
so far removed from the traveled path as to avoid all danger of collis- 
ion. Foshay v. Town of Glenhaven, 28W is., 288 ; Morse v. Richmond, 41 
Vt. 435 ; Newison v. New Haven, 7 Am. Law Reg. 83. In Massachusetts 
the rule appears to be that the mere fright of a horse at an obstacle in the 
highway which results in injury is not sufficient to hold the town liable, 
though the object was of a character naturally calculated to frighten 
horses. Cook v. Charleston, 98 Mass. 80; Bowes v. Boston, 15S Mass. 334; 
Champlin v. Village of Pen Yan, 34 Hun. 33 ; a dead animal lying in the 
street, Chicago v. Hay, 75 111. 530; a pig sty containing pigs, Bartlett v. 
Hooksett, 48 N. H. 18, have been held to be objects naturally calculated to 
frighten horses. But lumber piled temporarily in the highway, Chamber- 
lin v. Enfield, 43 N. H. 356, and a steam roller used in repairing streets, 
McMulkin v. Chicago, 92 111. App. 331 ; building material temporarily 
placed upon a portion of the street, Loberg v. Amherst, 87 Wis. 634, have 
been held to be objects not naturally calculated to frighten horses. The 
liability of the town rests primarily upon whether the use to which the 
highway was put was reasonable and necessary for travel and the inci- 
dents of travel or whether the highway was allowed to be used as a 
place of business, storehouse, or some other purpose for which the high- 
way was not primarily laid out. If the latter, the town should be respon- 
sible. 



New Trial — Failure to Request Instructions. — Linitzky v. Gor- 
man, 146 N. Y. Sup., 313. — Held, where plaintiff, in a malicious prosecu- 
tion did not request a charge that, under the uncontroverted evidence, he 
was entitled to substantial damages, the court cannot, on motion, set a ver- 
dict for him for nominal damages, though he was entitled, as a matter of 
law, to substantial damages. 

The general rule is that a question of law available, but not 
raised at the trial, cannot be raised on motion for a new trial. 
Holdsworth v. Tucker, 147 Mass., 572; Beats v. Beats, 20 Ind., 163. 
In St. Louis & S. F. R. R. Co. v. Werner. 70 Kan., 190. it was 
held, an erroneous instruction, not excepted to, is not ground for a new 
trial. In some cases, however, where there has been positive error in the 
charge, a new trial has been granted, though the instruction was not ex- 



